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ABSTRACT

This paper discusses the issues of Liability Allocation among the Parties to fixed –price contracts in Saudi Arabia. It focuses on the public and semi-public sectors. A survey was conducted using principles of quota sampling where 52 questionnaires were distributed to 10 owners from both sectors,

6 consultants and 36 contractors. The survey comprised of two parts. The first constituted of a tabulation of all liabilities found in actual contracts. Respondents were asked to allocate liabilities. The second part constituted of 25 questions which included either liabilities that were not covered in actual contracts or liabilities that were of controversial nature. Respondents indicated their agreement on a 5-Level scale to a “no-opinion “ response. The first part resulted in a matrix reflecting a comparison between actual and proposed  liability allocation.The second produced discussion of liability areas not covered by local contracts, proposed changes to current   contracts and a conclusion that proper liability allocation may lead to better bids through more competition and less contingency.

 A SURVEY OF PROPOSED OWNER-A/E LIABILITY ALLOCATION IN SAUDI ARABIA

INTRODUCTION
Over the duration of a project each party assumes numerous responsibilities. A clear allocation of these responsibilities is made via the contract usually drawn up between the parties. Failure to carry out activities delineated by such responsibilities may jeopardise the interests of other parties. The condition of being responsible for such an omission is termed as liability.


For a project to be successful there must be proper liability allocation. According to Modern Liability Product Law, Liability must be assigned to the party that best controls it.(Barrie 1981). Due to the uniqueness of each construction project, however, every party apprehending the existence of problems tries to use the contract to transfer the burden on to the other parties, which is not at all justified. 


Hence we are led to the question of who is liable for what? This paper seeks to examine how liability is currently allocated contractually between owners and designers in the Saudi construction industry. The research also proposes a new liability allocation based on the opinions of the surveyed owners and designers. It is hoped that the results of this study will lead to a better understanding of the responsibilities which may further lead to a reduction in claims, damages, and schedule delays, and may in addition help to promote a mutually beneficial relationship between the parties.

LIABILITY IN FIXED PRICE CONTRACTS
The Contractual Agreement


The Most important phases of any construction project can be referred to as the design or engineering phase. Here, the owner enters into a contractual agreement with an Architect/Engineer to design the proposed project. 


Almost all the liabilities of either party are ,or atleast should be stipulated in the contract document. Theoretically, the aim of a written contract is to achieve a certainty of obligation of each party, the avoidance of ambiguities, and such definiteness of understanding so as to avoid subsequent controversy. In practice, such contracts are generally framed, so as not to systematically allocate obligations but to avoid them (Colby 1976).

Advantages of proper liability allocation


The success of a competitively bid contract is dependent on the degree of competition generated. Liabilities that owners pass on to prospective bidders through contractual language play a significant role in either restricting or enhancing the degree of competition.


Many owners adopt a ‘liability free’ policy of shifting all liabilities to bidders. Owners argue that by shifting all liabilities to the bidders they will be able to fix construction costs, which helps them create better budget appropriation and control. This policy generally results in a small number of bidders and hence, a higher cost.


Some liabilities have to be borne by the owners and some have to be borne by the contractor, be it design contractor or construction contractor. There are also some areas of liability such as, the escalation of cost, which have to be borne by both. A proper allocation of liability generates more competitive bids due to lower contract contingencies by the bidders. The results to this study will lead to better understanding of the responsibilities which may further lead to reduction in claims, damages and unscheduled delays  and enhances the quality of the relationship between the parties.

Liabilities in the design phase

Some of the liabilities in the design phase are described below.

1. Owner provided data: Although the owner has a legitimate concern in having the A/E check existing installations, Owner will incur additional costs and contingencies. Some of the characteristics, such as the site topography, and location have to be provided by the owner.

2. Adequacy of design: The A/E is liable for design, plans, and specifications. The A/E is liable to rectify any inadequacies in the plans and specifications. Provision should be made in the contract between the owner and the A/E to establish the amount of the A/E’s liability and the duration of warranty of the design.

3. Accuracy of design: The A/E’s professional obligation is to strive to make plans and specifications as clear as possible to prevent co-ordination problems, errors, and omissions in construction. The owner in the construction phase should insist a warranty of design by undertaking that satisfactory performance will result if the design is complied with. This warranty state that a contractor who bids on the basis of this design package has the right to depend on it to accurately achieve the required performance. Otherwise the contractor should be entitled to a proper compensation for any additional cost (O’Brein, 1976). Although the A/E should be liable for the design, most construction contracts try to transfer the liability of errors and omissions to the contractor.

4. Owner abandons work: Should the owner decide to abandon the project while in the design stage, the A/E is entitled to recover not only that portion of his fee which he has actually earned up to the date of abandonment by the owner, but also damages for the loss of opportunity of which he was deprived as a result of being prevented by the owner from completing his services (Walker, 1979).

5. A/E’s liability for accuracy of estimate: The A/E is liable for any damages suffered by the owner should any estimate furnished by the A/E be found to be grossly erroneous. The A/E will have to forfeit any compensation due if the final cost is substantially in excess of his estimate (Walker, 1979).

6. A/E’s liability for construction cost: The A/E is liable for the amount of compensation if the design package costs substantially in excess of the stipulated cost. Although a slight variance will not jeopardise the A/E’s compensation, a substantial variance would be considered a breach of contract   (Walker, 1979).

RESEARCH METHODOLOGY


The survey was carried out on large construction projects in both the public and semi-public sectors of Eastern Province of Saudi Arabia. The study concentrated only on the public and the semi-public sectors as they account for a major percentage of the local construction work. The contract type studied is the fixed-price contract since it is the most widely used type all over the world and is also the only type of contract allowed by governmental regulations in Saudi Arabia for public projects. 


Most of the data for the study was collected by gathering the opinions of the owners and the A/Es through a two part questionnaire. With the aid of the liability matrix, a proper allocation of liabilities, which aims at loss reduction, is suggested. 

Questionnaire design 



The questionnaire is divided into two parts. Part A depends on which party is answering it. In it, the researcher raises a series of questions to make sure that respondents meet the required qualifications. The qualifications for owners are: 1) they must represent either the public or the semi-public sectors, and 2) they should show involvement in the execution of actual construction contracts in Saudi Arabia. The qualifications for the A/Es are: 1) the firm should have accrued annual engineering/design man-hours greater than 20,000; 2) the firm should derive at least 50% of its work volume from the public and semi-public sectors; and 3) they should have actual project execution experience in Saudi Arabia.


Liabilities found in local design/consultancy contracts form Part B of the questionnaire (See Appendix). Here, respondents are requested to allocate liability to the party that best controls it, which may be different from the way liabilities are actually allocated. 

Statistical Sampling 



The population is divided into two strata, the Owners and the Architect/Engineers (A/Es), which consist respectively of 53 and 20 agencies. As this study was an opinion survey and considering that it would have been very difficult to conduct a population survey, the statistical technique of ‘quota sampling’ was utilised. In this technique sample quotas are obtained roughly proportional to the population. The formulae used are as follows (Kish 1965):

n0 = [pq / D2] X [N / (N - 1)]





(Equation 1)

n = n0 / [1 + (n0 / N)]






(Equation 2)

where 

n0 is initial sample size,

n is actual sample size,

p is the proportion of characteristic being measured in the population (p = 0.5),

q is p-1(q = 0.5),

D is the maximum percentage of standard error allowed in the study (D = 0.125),

N is the total population (N = 53 + 20 = 73).


The values of p=0.5 and q=0.5 were taken to obtain a maximum sample size. The sample size obtained through the technique of quota sampling is shown in Table 1.

Table 1. Quota Sample
	Population Under Study
	Population
	Proportion of Population

(Ni / N)
	Sample Size

ni = (Ni / N) X n

	Owners 
	53 (No)
	72.6 (No / N)
	10 (no)

	A/E 
	20 (Na)
	27.4 (Na / N)
	6 (na)

	Total 
	73 (N)
	100 ((No + Na) / N)
	16 (n)


ANALYSIS OF DATA
Following is the description of actual liability allocation as found in actual construction contracts from the public and semi-public sectors.

1. Owner provided data: The dimensions and locations of existing and proposed installations shown on drawings provided by the owner for the A/E’s use are approximate only. The A/E is liable for checking and verifying data before starting work.

2. Consultation: Contracts in Saudi Arabia concentrate on the consultant role of the A/E. The A/Es are liable for studies or information that they or the owners see necessary to complete the design. The liability of the A/E under this role is wide ranging. 

3. Adequacy of design: The A/Es are liable to rectify all errors and/or omissions caused by their actions, up to the value of the design contract, and also for the damages which may result. 

4. Owner abandons work: Contracts stipulate that the owner may, with or without cause, suspend or even terminate the contract. The A/E receives compensation for actual incurred costs. This is an area of significant liability for the A/E.

5. A/E’s liability for the accuracy of the estimate: Public contracts stipulate that the A/E should estimate the construction and operation costs. The extent of liability is not indicated, in case these are grossly erroneous.

6. Surface and subsurface conditions: Both public and semi-public contracts stipulate that the A/E should thoroughly investigate the general and local conditions at the site and determine their effect on the project. Such investigation should include, but is not limited to topography and ground surface conditions, subsurface conditions, including the nature and quantity of obstacles and material to be encountered to the extent that such conditions are latent or concealed, the availability of fill material and disposal sites, climatic conditions and storm data, tides, currents and any other condition which may affect the work. The A/E is not liable for validating the data if this is given by the owner.

The Liability Matrix
Table 2, the Proposed Liability Matrix, shows the allocation of liability for the design contract. Under ‘actual contracts’, the distribution of liability is given as found in actual public and semi-public contracts. Under ‘sector’, a ‘P’ denotes a liability particular to the public sector only and an ‘S’ for semi-public contracts only. If none is indicated it means that the liability item is found in both. Under ‘proposed’ is a reflection of the opinions in Table 3 for the party that best controls and should bear that particular liability item.

Advantages of the liability matrix

 The advantages of having a liability matrix are:

1. It serves as a guide or a check list for those involved in writing contracts as to the liability items to be considered. 

2. It gives a guide for allocation of liability; it suggests a better allocation of liability.   

It indicates to public and semi-public owners which items are not included in their contracts.

Results of the matrix for design contracts

 Some of the major findings of Part B of the questionnaire as reflected from Table 2 are:

1. The A/Es, in their capacity as consultants, should assist the owners in completing the detailed scope of the work. 

2. Some respondents indicated that the A/Es should provide all available information on the project, however, the majority indicated that the owners best control this item which is not different from the actual allocation. 

3. The owners should share with the A/Es the liability for selecting the most appropriate scale for drawings and should provide benchmarks.

4. Some respondents indicated that the owners share the liability for both technical and economic feasibility analyses.

5. The liability for preparing the contract document should be shared by both the owners and the A/Es. 

6. The owners should share the liability of obtaining the necessary licences and governmental authorisation and to co-ordinate with the agencies concerned. 

7. The A/Es should share the owners’ liability for issuing  and documenting changes.

Conclusions

The following conclusions can be drawn from the liability matrix for the design contract: 

1.
Liabilities borne by the owner but proposed to be shared:

i)
Detailing the scope of work

ii)
Stipulating payment method

iii)
Issuing and documenting changes

2.
Liabilities borne by the A/E but proposed to be shared:

i)
Selecting the most appropriate scale for drawings

ii)
Providing bench marks

iii)
Preparing construction contract documents

iv)
Estimating construction costs

v)
Use of national products

vi)
Third party liability

vii)
Obtaining all applicable insurances

viii)
Obtaining licences and governmental authorisations

ix)
Co-ordinating with relevant agencies

x)
Adherence to customs and laws of Saudi Arabia

xi)
Adherence to import and customs laws

xii)
Confidentiality of information

xiii)
Infringement of patent, copyrights and trade secrets owned by others

xiv)
Liquidated damages for delay

xv)
Conflict of interest

3.
Liabilities controlled by the owner and proposed to be shifted to the A/E:

i)
None

4.
Liabilities controlled by the A/E and proposed to be shifted to the owner:

i)
None
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APPENDIX

QUESTIONNIARE

PART A (Owner)

You are kindly requested to answer the following questions:

A. Please indicate the type of the owner you present:

1) Public (i.e. Government agency)




[  ]

2) Semi-Public (i.e. Saudi Aramco, SCECO, etc...)


[  ]

3) Others, please specify _______________________

[  ]

B. The number of construction contracts you have been involved in with the local construction industry is __________________________________________________

C. The number of local construction contracts you have been involved in preparing is _______________________________________

D. Your job title is _________________________________

PART A (Contractor)

A. Please answer the following about your company:

1) Indicate your company’s speciality(s)  and circle class according to the Ministry of Public Works and Housing classification:

1) Buildings


[  ]

class
1  2  3  4

2) Roads


[  ]

class
1  2  3  4

3) Water & Sewage

[  ]

class
1  2  3  4

4) Electrical


[  ]

class
1  2  3  4

5) Mechanical

[  ]

class
1  2  3  4

6) Industrial


[  ]

class
1  2  3  4

7) Marine


[  ]

class
1  2  3  4

8) Dams


[  ]

class
1  2  3  4

2) Average size of work force:

1) less than 100



[  ]

2) 100-249




[  ]

3) 250-499




[  ]

4) 500-999




[  ]

5) more than 1000



[  ]

3) Your firm’s annual construction volume in million Saudi Riyals:

1) less than 30



[  ]

2) 30-99




[  ]

3) 100-500




[  ]

4) more than 500



[  ]

4) Your firm obtains work at the shown proportions from various sectors in Saudi Arabia:

1) Public



____%

2) Semi-Public


____%

3) Private



____%

4) Others, specify ___________
____%



Total


100%

B. The number of construction project for the Saudi public and Semi-public sectors you have been involved is _______.

C. Your job title is _______________________________.

 PART-B Questionnaire 

Please designate where should the liability be allocated. Indicate your own opinion, which may differ from the way liability is currently allocated.
	S.No.
	Design Liability Area
	Owner
	A/E
	Both
	None

	1
	Detailed scope of work
	
	
	
	

	2
	Provide all available information on the project
	
	
	
	

	3
	Provide applicable owner's standards
	
	
	
	

	4
	Stipulate payment method
	
	
	
	

	5
	Stipulate methods for claims and dispute settlements
	
	
	
	

	6
	Complete reviews within stipulated time
	
	
	
	

	7
	Access to site
	
	
	
	

	8
	Perform engineering and other related design services
	
	
	
	

	9
	Prepare technical specifications
	
	
	
	

	10
	Select most appropriate scale for drawings
	
	
	
	

	11
	Provide benchmarks
	
	
	
	

	12
	Obtain owner's approval on design calculations
	
	
	
	

	13
	Study and verify existing conditions
	
	
	
	

	14
	Investigate surface and subsurface conditions
	
	
	
	


	S.No.
	Design Liability Area
	Owner
	A/E
	Both
	None

	15
	Topographic, soils and hydraulic studies (if not provided by owner)
	
	
	
	

	16
	Bill of quantity (material take-off)
	
	
	
	

	17
	Feasibility (technical and economic) analysis
	
	
	
	

	18
	Advise owner of errors in contract or studies needed
	
	
	
	

	19
	Prepare construction contract documents
	
	
	
	

	20
	Review and analyze bids
	
	
	
	

	21
	Estimate construction and operation costs
	
	
	
	

	22
	Control cost and keep it within target
	
	
	
	

	23
	Notify owner of anticipated cost deviations (design contract cost)
	
	
	
	

	24
	Use of national products
	
	
	
	

	25
	Prepare and submit for approval all work schedules
	
	
	
	

	26
	Maintain adequate performance rate
	
	
	
	

	27
	Third party liability
	
	
	
	

	28
	Obtain all applicable insurances
	
	
	
	

	29
	Obtain necessary licenses and governmental authorizations
	
	
	
	

	30
	Coordinate with all concerned agencies
	
	
	
	


	S.No.
	Design Liability Area
	Owner
	A/E
	Both
	None

	31
	Adherence to laws and customs of Saudi Arabia
	
	
	
	

	32
	Adherence to import and customs laws
	
	
	
	

	33
	Sufficient offices, manpower and equipment 
	
	
	
	

	34
	Submit employees resumes & qualifications for owner's approval
	
	
	
	

	35
	Maintain manpower roster
	
	
	
	

	36
	Cost to remove and replace from project any person owner sees unfit
	
	
	
	

	37
	Confidentiality of information
	
	
	
	

	38
	Protection of owner's title to design
	
	
	
	

	39
	Infringement of patents, copyright and trade secrets owned by others
	
	
	
	

	40
	Cooperation to facilitate inspection of work
	
	
	
	

	41
	Design subcontractor's acts and omissions
	
	
	
	

	42
	Obtain approval before subcontracting
	
	
	
	

	43
	Guarantee no further subcontracting
	
	
	
	

	44
	Issue and document change
	
	
	
	


	S.No.
	Design Liability Area
	Owner
	A/E
	Both
	None

	45
	Liquidated damages for delay (upto 10% of contract value)
	
	
	
	

	46
	Conflict of interest
	
	
	
	

	47
	Train owner's personnel, provide offices, and transportation
	
	
	
	

	48
	Pay Zakat and Income Tax
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