CHAPTER FIVE

TRADITIONAL ARAB-MUSLIM BUILT

ENVIRONMENT TERRITORY

OWNERSHIP SYSTEM, EASEMENT RIGHTS, AND JURISTS LEGAL

OPINIONS (FATAWA)

5.1 THE OWNERSHIP SYSTEM

Islam is a religion for every Muslim, every place, at any time. The Islamic divine law or 'Sharicah' has regulated the life of Muslims for a long time from the basic to the loftiest. Islamic Sharicah bases its legislation system on four sources: Quran as primary source, Sunah or the tradition, words, and actions of the prophet Mohammed (peace be upon him), Qias or analogy, the intellectual deduction for analogous situations, and Ijma, or the general consent, which is a collective of Qiyas and Ijtihad. Sharicah denotes the literature that has been written by Muslim jurists through the centuries, whether it deals with contemporaneous issues of the time or in anticipation of the future ones arising from the four sources. The Sharicah intentions (Maqasid Al Sharicah) must be fulfilled in examining any situation. Alghazaly (d. 505/1127) defined these intentions by saying:

Thc Sharicah intentions for the creatures are five: protection of the religion (Al din), being (Al nafs), intellect (Al aql), descendants (Al nasil), and belongings (A al amwal). Whatever guarantees the protection of the five basics is a benefit (Maslahah), what ever destroys it is a bad deed (Mafsadah), and its prevention is a benefit. The Sharicah intentions are known from the Quran, Sunnah, and Ijma. Whatever benefit which is not to preserve an intention known from Quran, Sunnah, and Igma, and was contradicting Sharicah is not considered (Batil). (Cite in Arbacly 1985, p. 154).).

In this thesis, the understanding of the Muslim legal system of ownership and its parameters are of a major importance. Al-Bacly (1985) gave an overview of ownership in 
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Islam. Sharicah has distinctions between the concept of ownership, causes, types, owners, controllers, and its parameter, (fig. 5.5). The figure illustrates the general outline of the ownership process among the main four schools of law: Hanafi, Malki, Shafiei, and Hanbali. It does not allow the minor differences between these schools.

5.1.1-Ownership concept

According to Islam, God (Allah) has created what is on earth, subjected it to human use, created human beings as superior to all creatures and his vicegerent on earth, and made it lawful (mubah) to all humans to own what is on earth. All things on earth are for human benefit, and use of them is lawful (Mubah), unless stated otherwise. The lawfulness made the ownership per se as not the goal; rather it is the benefits and uses (Fawaid wa masalih). Owing to this the ownership denotes priority and action. Priority for the first human who puts his/her hand on lawful things. Action means beneficial use such as, building, plantation, and other appropriate use, to assure his/her priority and beneficial use of the owned thing. Therefore the lawful (Ibahah) allows for the right of benefit (Haq a1 intifac) and ownership of the right of benefit (Mulk al intifac), leading to ownership of usufruct (Mulk al ain wal manfacah), ending by the ownership of the object and its usufruct (Mulk al ain wal manfacah). The overall frame of this process is governed by harm prevention. The human should not harm himself or others in any aspect of this process.

Ownership (Mulk), in Arabic refers to possessing things, and the ability of manipulating it by the owner. Jurists have defined ownership as "the legal relationship between humans and things which allow human to freely manipulate, and prevent the others from doing so", (Albacly 1985, p28). Sharicah has defined the Muslim ownership process and identified ownership causes, types, owners, and set some parameters for them. Sharicah has also defined the persons and institutions who are in control of what the Muslims own.

5.1.2 Ownership causes

Sharicah has identified five major causes for human ownership. They are: a) Originality, b) Conventional transactions, c) Succession, d) Product of ownership, and e) Time duration.

a- Originality  (Munshi al mulk): refers to any original action to lawfully obtain ownership from earth. Lawfully means no prior ownership of it and there is no prevention from Sharicah to do so. This category includes hunting, wooding, mining, land revival (Ihia), and war plunders, including lands.

b- Conventional transactions (Naqil al mulk) refer to the causes that are not originally a cause of ownership, but to the transaction of an already existing ownership from one person to another. An example of this is deals and transactions in general, such as selling and buying(bac), gifts(hibah), will(wasiah), charity(zakah), pre-emption (shufcah), endowment (Waqf), and allotment by rulers (Iqtac).

c- succession (Khilafat al mulk): refers to the succession of the owner by another owner due to the first owner’s death. Inheritance (Irth) is a clear example of this category, where Sharicah has provided for the Sharing of inheritance among all family members. d- Products of ownership (tawauld min mamluk): when the owned objects produce due to the owner’s effort, such as in farming, or breeding.

e- Time duration (Hiazah li mudah tawilah): jurists did not consider possessing something for a long period of time as a cause of ownership. But they considered the possessed object as a reason for not listening to others claims, especially when the possessor claims ownership They define this period of time by ranging approximately between ten and thirty three years, and assert that the right of ownership is sustained when the possessor testifies that it is not his Jurists also assert that the delay of the claiming of ownership of an already possessed object is not caused by absence or the threatening of oppression.

5.1.3 Ownership types

Sharicah has distinguished between four types of ownership. They are: the ownership of the object only (Mulk al cain), ownership of the usufruct only (Mulk al manfacah), the ownership of both the object and its usufruct (Mulk al cain wal manfacah), and the borrowing ownership (Mulk al dain). Due to the nature of the first two types, jurists refer to them as partial ownership (mulk naqis), while the third one is referred to as the complete or comprehensive ownership (mulk tam). The first type, ownership of only the object, is not common and occurs for instance when a person leaves a will to another person to own the use of an object for a period of time, then after that his inheritors own the object and the use. During this period the inheritor owns the object only, but not the use. The second type is the ownership of use when one owns only the use of an object for a specific period of time and has the right to sell this use or make others share it with him. Examples of this type are leasing (Ijarah), borrowing (Icarah), endowment (waqf), and wills (wasiah). The third type is the ownership of the object and the use, or complete ownership. It has the characteristics of: a) the ability of the owner to manipulate the object and the use in the Sharicah lawful conventional transactions (such as selling, leasing, gift, and will), succession as in inheritance, and the fruit of its production; b) the benefit of the owned object is used unconditionally for a time or a situation within the sharicah teachings; when damaged, the owner is not obliged to refund anyone, but his/her responsibility is a religious and moral one, which may lead to power of attorney (Hajr). The fourth type, borrowing, ownership occurs when one owes another some money for a reason such as sale, lent money, or refunds.

It must be emphasized that there is a difference between the right of benefit (Haq alintifac), the ownership of the right of benefit (Mulk al intifac), and the ownership of usufruct (Mulk al manfacah ). As mentioned above, the ownership concept the origin of ownership is Allah's lawful gift of the use of what is on earth. The lawful (lbahah) allows for the right of benefit (Haq al intifac) and ownership of benefit (Mulk al intifac) leading to ownership of usufruct (Mulk al manfacah) ending by the ownership of object and use (Mulk al cain wal manfacah). Right of benefit (Haq al intifac) gives the individual as well as groups the right of benefit from the object only by themselves and they do not have the right to transfer this right of benefit to any one else through conventional transactions, succession, or the production benefits. An example of this is the use of dead lands, and major streets for walking. The ownership of the right of benefit (Mulk al intifac) is given to a specific individual or group, such as sitting in mosques and markets, where one has the right of benefit but not of leasing this right to another person. The ownership of usufruct (Mulk al manfacah) is the permission given to the individual for a specific period of time to have the right to benefit from the use of the object by himself through conventional transactions such as leasing (Ijarah), lending (lcarah) or will (wasiah), and by the same token the individual, without causing damage to the object, has the right to make others benefit from this use through leasing or lending only. An example of this is when a person lease a home for a period of time during it the tenant has the right to re-lease it. The right of benefit (Haq a1 intifac) and ownership of the right of benefit (Mulk a1 intifac) could cause the ownership of usufruct (Mulk al manfacah), leading to the ownership of object and use (Mulk a1 cain wal manfacah), as in the case of publicly owned dead land revival (Ihia). Also the right of benefit could cause the complete ownership of the object and usufruct to be partial ownership of the object only, as in the case of easement rights (Irtifaq).
5.1.4  Owners' types

There are three types of owners of ownership which Sharicah has made a distinction between. The first is the private ownership (Mulkiah khasah) for individual or group of individuals. The second is the House of Treasury ownership (Mulkiat Bait al mal), while the third is the public ownership for all Muslims collectively (Milkiah camah). The private ownership can be obtained through ownership causes and types, and give the owners the priority for its use and freedom of its manipulation the way he or she pleases in the case of complete ownership, or for a specific period of time and without damaging the object as in the case of partial usufruct ownership. The private owner can be an individual or a group of individuals. In the case of individual private ownership (mulkiah mutamizah), the thing is owned by a single individual, while when more than one individual shares the ownership (mulkiah shaicah), the benefit of this ownership of object and/or use can be divided or regularized (muhaiah). The regulation of the benefit could be by dividing the benefit in space or time. The second owners' type is the House of treasury ownership, or the authority that is in charge of what the Muslims own but the owner is not identified or located. An example of this is charity money (zakah), one fifth of war plunders and mining (Khums), taxation of Muslims (Kharaj) and non-Muslims (jeziah), lost and found objects, the inheritance of a person with no family, and private ownership donations and endowments. Charity (zakah) money is spent on proper charity channels, while the rest is spent on public good in general. The trustee of the House of Treasury is the ruler (Wali al amr) and his appointees (Man yanub canh) The third type is public ownership, which is what all Muslims own collectively without singling out any one of them The things that are owned collectively are either because of their huge amounts, like rivers, oceans, dead lands, or because of the great number of its users such as urban major roads, and fringes of villages Private ownership can also be donated to the public, such as mosques and public endowments in general. Jurists relied on the prophets saying " Muslims are partners on water, grassing land, fire, (and) salt" to consider the mining and earth mines as public ownership enjoyed by al1 Muslims The protected lands (Hima), where land revival and allotment is not allowed are also considered by jurists as public lands for al1 Muslims collectively. Public ownership guarantees the individual as well as the group the right of benefit (haq al intifac) and the right of benefit ownership (mulk a1 manfacah) where the shariah allows.

5.1.5 Ownership parameters

Islamic Sharicah sees human ownership as a vicegerent of Allall's ownership of everything, including the human being himself The All Mighty made it lawful for humans to own. Alzamakashari said, "The property you have in your hands is God's by 

virtue of him making and creating it. He supplied you with it and permitted you to reap its benefits, and made you his heirs and successor in disposing with it, but it is not really yours and you are only God's agent and representative" (cited in Al-Yamani 1985). Because of that humans must benefit from this allowance of ownership the way the real owner, Allah, wishes and pleases and avoid what does not pleases him, as he revealed in the holy Quran. Almawdody (1983) said "If you viceregerent someone into your orchard and you made him your heirs, you must be sure about four aspects: firstly, that you are the real owner of the orchard and not the one you viceregerented; secondly, your viceregerent must use what you own the way you tell him; thirdly, he must obey you and follow your commands in every meaning; fourthly, his duty is to fulfil your goals and not his. If you see a vicegerent that does not fulfil these four conditions, you might say that he over passed the vicegerent boundaries, and suspend the contract that meant by viceregerent", (Almawdody 1983, p.28)

Islam respects private ownership, and puts no limits on what an individual can own. At the same time, government and public ownership are also recognized through the house of treasury and public ownership. Sharicah encourages the circulation and distribution of wealth among individuals. It provides the means and channels for that, such as inheritance of all members of the family, charity, gifts, etc. It also prohibits the hoarding of money for long periods of time. It provides many parameters for the ownership process and for the role of individuals and institutions in manipulating the ownership itself. Some of these parameters and roles concern the concept and causes of ownership; the owner's authority in his/her ownership; and the relationship between the different types of owners and ownership.

Parameters of the meaning and causes of ownership. The Sharicah insists on an ownership that is not a means for exhibition, over spending, or harming oneself or others. To insure this all Muslim individuals, groups, judges and rulers appoint different roles in assuring the main purpose of ownership. Sharicah has defined the concept of ownership and its purpose. There are some unlawful things that are prohibited (Muharrm) to own. The jurists categorized the prohibited to own into two categories: 1) prohibited for the cause of its object (Muharm li cainih) such as dead bodies or dirty things. 2) prohibited for the right of the others in it (Muharrm li haq ghairih) which contains: (a) prohibited for the lack of ,acceptance by the owner or pure oppression (dulm mahd) such as thefts and taking by violence; (b) owning without the permission of the Sharicah (cukud batilah), such as giving what one does not own, interest on money, and gambling. Regarding the owner's authority on his/her ownership, the individual may use his/her ownership the way he/she pleases during his/her life and after his/her death if he/she is not harming himself or others. Ibn Taymiah (d. 728/1328) said that "Humans have the option to spend their earnings only on what is useful to them in their religion or living. Other than that is considered as overspending, which Allah has prevented in Quran…”

During a person's life the basis of any ownership is full acceptance by that person of the ownership, except in the case of inheritance where acceptance is not required. The prophet has said "The property of a Muslim person is not lawful without his [the owner] conciliative consent". But the ownership right of a person can be taken from him for the benefit of either all individual or groups. For an individual benefit this includes the preemption (Shufcah), power of attorney (Hagr), and the selling of shared undividable objects. For the group benefits, includes taking a home for a mosque, or street widening with compensation. The owner can manipulate his ownership even after his death. The will (Wasiah), and endowment (Waqf) is an example of this case. The owner should avoid harming himself or others, which is not allowed in Sharicah. The Quran said, "Allah wants comfort and not difficulties upon you". The prophet has said [there should be] no harm and no mutual infliction of harm upon the others". In any act to define the harm upon oneself or others, jurists distinguished between three factors: is the harm intended (Maksud) vs. not intended, or as a sidle effect (Ghair maksud); is the harm enormous (Fahish) vs. rare (Nader); and finally, is the harm sure to happen (Yaghlub wkucah) vs. doubtful (La yaghlub wkucah). To define the harm intintion the jurists evaluated the action initiator's return benefit and other available options. If the act has no return benefit, he/she is considered as a violator (Muctadi) and should be stopped. The same judgment is passed upon the action initiator who has more than one option of acting and chooses the one that harms himself or others. In the case where the action initiator has only one option which causes harm to others, the jurists evaluate the quantity of the harm. If harming others is rare, the action initiator may proceed in using his ownership, but if the harm is enormous he/she must be prevented. The inevitable harm is evaluated in its actor's intention and the amount of the harm, while doubtful happening harm is not considered. If the individual uses his ownership to cause harm to himself, power of attorney (Hagr) is allowed to prevent him from doing so. When the others are harmed, the authority should intervene for harm assessment and prevention. Parameters of the others' ownership and their rights are more focused upon some of the issues that are commonly shared or integrated between the different types of ownership and owners. The jurists identified three typologies of relationships: the easement rights, the neighbouring rights, and the authority exceptional rights. The easement rights are the rights upon a property [leased upon] for the usufruct of another property [leased for] owned by different owners. The easement rights are demonstrated in water resources, water drainage, and passage ways. The neighboring right is the relationship between neighbours who are neighboring either by side or on the top. More elaboration on the subject of the easement rights and the neighbouring rights will be added in the next section of this chapter. The authority exceptional are the rights given to the rulers and their appointees to regulate the ownership process for the benefit of the whole Muslim community. These rights are explained in the next section dealing with controllers of ownership.

5.1.6  Controllers of ownership

There are two major controllers of the ownership process: internal and external. The internal controller(s) is the owner in the first place. The private, House of Treasury, and public ownership owners should obey and respect the Sharicah teachings in all respect. The ownership concept, causes, and types must be recognized through applying the Sharicah parameters. One of the Main rules governing the internal controllers are priority, action, benefit and harm prevention. The owners must own only the beneficial things determined by the Sharicah. There should be no harm in doing so to the owner himself or those other than the owner.

The external controllers are the ruler (Wali al amr), the judge (Qadi) and his appointees (Mohtasib), and the knowledgeable peoples of the Muslim community (Ahl al cilm). These externals who are, at the same time, partly internal controllers must assist the practice of Islamic Sharicah, especially during crises and despites. Ibn Taymiah (d. 728/1328) has said that “The purpose of all government in Islam is to ensure that the religion is all for Allah and his word is the highest, because Allah created creatures for that and emphasizes it through his books and messengers. The matter is what the prophet and the believers fought to ensure”. (Albacly 1985). The ruler must prevent oppression and govern with justice in all matters, including the ownership process. Obedience to him is obliged on every Muslim if not in contradiction with Sharicah. The rule of the ruler is to assure that the benefits (Masalih) and rights (Hakuk) are preserved and distributed with equity without harming any member of the Muslim community. In assuring the benefits of the Muslims he must be: sure about benefits which do not contradict another more important one; sure that all Muslims are benefiting and not only few individuals; sure that these benefits are within the Shazricah teachings. For not harming any member of the Muslim community the ownership process can be controlled by the ruler in order to: prevent as far as possible the harming of oneself or others; prevent a major harm by causing a minor one; benefit the public is prior to individual harm; prevention of harm has priority over obtaining benefits; and necessities allow for prohibited matters to be violated. The flexible rules of the ownership process are a dynamic system that can be applied by any Muslim at any time in any place. The internal and external controllers are the same fore the Sharicah law. Every member of the Muslim community is obliged to ensure that the Sharicah is practiced in every manner. When this is not the case he/she should change that by his hand, his tongue (speech), or his heart and this is the weakest faith.

5.2  EASEMENT RIGHTS


Easement (Irtifaq) in Arabic means literally elbowing. It denotes the reduction of a property ownership benefit for the purpose of benefiting another property. Easement right (Haq al Irtifaq) has been defined by Abu Zahrah (1939) as “The right of the different benefit of one property over the other, regardless of the owner: while Al Zarqa defined it as “An exclusive benefit of an immovable over another [adjacent] immovable in which the two immovables are owned by different parties, where the benefit belongs to the first immovable even if its owner changes, unless it was relinquished through conventional transaction”, (Cited in Akbar 1984, pp.43). There are some differences between the easement right (Haq Al Irtifaq) and the right of benefit (Haq Al intifa) discussed earlier in the ownership process. Al-Bally (1985) gave some of the jurists opinion on these differences. These are: 1) Easement rights are always specific for immovable property (i.e. a land or a house), while the right of benefit is general for any object movable, immovable, or human (i.e. a book); 2) Easement rights cannot be abandoned and mandatory upon the eased property, and the owner is compelled to give the others these rights, while the right of benefit may be elective. The owner of an object including properties can abandon the right of benefit when he wishes, as in the case of land borrowing; 3) Easement right have a negative returns nature upon the eased property and without the owners’ consent, while the right of benefit may have positive returns and have the owners’ acceptance, such as getting back a favour or money; and 4) The easement rights exist as long as the eased upon property exists, regardless of its owners existence or death (this is the Hanafi school of law opinion), while the right of benefit may be conditional for a time defined by its owner.

5.2.1 Causes of easement rights
Easement rights in general mean the benefit of an individual or group properties from another property publicly or privately owned. In public ownership properties, the cause of the easement rights are the individual or group share in its ownership, as in the case of rivers and main through streets. In privately owned properties, the individual as well as the group has the easement rights because of the attachments and geographical topographical relationship between properties. For example, a difference in ground or flow levels causes some property to drain its rain water into another property, or a house nested in others’ property needs a passage to reach it. Al Qabisi said “It [right] is the private right of the personal benefit and servitude, and it is not a complete manipulation….such as the passage of a house, the galley of water and path of road. The person may benefit from the flow of his water on the neighbour’s roof and the path of his house [through the neighbours house]; and he[the owner] may not sell this right or give it as a gift to others”, (Cited in Akbar 1985, pp.44-45).

5.2.2  Types of easement rights


The Hanafi school of law asserts that the easement right can only be bestowed upon six types: drinking water resource (Shurb), drinking water channels (Majra), rain water drainage (Masil), passage on roads (Murur), and neighbouring rights of vertical (Taclly) or horizontal (Janibi). Other schools, such as Shaficis and Malikies, see the easement rights as not only of these six types, but also in any newly developed situations. Among these six types, this thesis is interested in the passage on roads (Murur) and neighbouring rights of vertical (Taclly) or horizontal (Janibi).


The passage easement right means “the ability of the individual (alone or with his herds) to pass through others’ property in order to arrive at his property”, (Al Bacly) 1985, p.146). The passage can be publicly owned by all Muslims collectively, or owned by a private individual or group. For the publicly owned passages all groups have the right to pass, and if their properties are attached to it, park their animals and open doors and windows if they are not harming the others by doing so. If the owner of an attached property wants to build a projection or pass over this passage and this involves harming others, all schools of law said he should be prevented. If there is no harm to others, Abu Hanifah insists on the permission of the ruler (Wali al amr) before doing so, while Abou Yusif approved such projection if there is no objection by the others before it is finished. Al-Shafici (d.204/820) gives the absolute right for such an action, if it is not harming the others, and sees it as a lawful act. More elaboration of these cases will be given in the next section). For the passage owned privately by an individual or group of individuals, the owners have the right to open doors, windows, build projections and gates if they all agree. The other passer-by has the right to use private passage when the main passages are crowded. If the private passage is without gates, the public right of easement right is a reason for preventing the owners from building a gate, dividing it between them, or eliminating the use of the passage in general.


The neighbouring easement rights of vertical or horizontal neighbours. The vertical neighbouring concerns the relationship between the ownership of the upper and lower floors, as in the case of multi story houses. The Hanafi school of law insists upon the existence of the lower floor in order to be able to sell the upper floor. They did not consider the air right as objective property (Amwal) on its own. The Maliki’s and Hanbali’s considered the air right as objects, and allowed for the ownership process to be applied to it. Naturally, the upper floor owners are less dominant on the ground floor ownership. Therefore, the easement rights of vertical neighbours give some of the rights for the upper floors owners upon the lower floor owners. For example, the owner of the ground floor may not voluntarily demolish or cause damage to the structure of his property. If he does so the owner may be forced by law to rebuild his property. If the damage or demolition is not intended by the owner of the lower floor, the upper floor has the right to re-build if he is volunteering to do so. The same rights are not applied on the top floor. If the owner demolishes or causes damage to his property, the lower flow owner has no right to compel him to build his property. The two owners must not use their property in ways that cause harm to one another’s properties’ structure, such as opening large windows in the lower floor or adding a new structure in the upper floors. The damage prevention, if there is a dispute, is left to the judges and experienced people (Ahl al Khibrah) to be assessed.


For the horizontal neighbouring easement rights, easement rights, as in the case of side to side houses, the origin of the easement right is that every owner has the right to freely manipulate his ownership the way he/she pleases if he is not harming the others, (see 5.1.5 for harm definition). All schools of law agree about this right and consider it as a religious moral one (Dinah). The opinions of jurists differ on the assessment of use/relationship between neighbours (Qada), especially during disagreements and disputes among neighbours. Abu Hanifah, Early Hanafie’s and Al Shafici insist that the use of his house by the owner cannot be conditioned by his neighbours’ benefit, therefore the neighbours have no right to condition their neighbours action. These actions, if they cause minor harm, may be prevented by explaining the neighbours religious or moral obligations to the action initiator (Dianah). The Late Hanafies and Malikies, and Ibn Hanbal see the conditioning of the use of a house by its owner by not causing an unusual or obvious harm to his neighbours. If there is an obvious harm, the law should interfere to prevent it (see the previous chapter for harm definition).
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Figure 5.5	Ownership system in Islamic Sharicah.
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